FILED-UNDER SEAL

IN THE SUPREME COURT OF THE UNITED STATES -

No. 10A52

FARHI SAEED BIN MOHAMMED, APPLICANT
v.

BARACK OBAMA, ET AL.

‘OPPOSITION TO EMERGENCY APPLICATION FOR STAY

The Acting Soliciﬁor Generval‘, on behalf of respondents B‘arack‘
Obama et al., réspectfully files this'oppositioﬁ to the emergency
application for a stéy of the court of éppeéis’ mandate pending
disposition ofv applicaﬁtfs forthcoming petition for avwrit' of
certiorari. |

.STATEMENT

Applicant Farhi Saeed Bin Mohémmed (ISN 3‘11)' (applicaﬁﬁ) is an
Algerian. citizen who has been detained aﬁ the Guantanamo Bay Naval
Base. The United States has cleared him for transfer from
Guantanamo Bay to his native ~Algerié-. It is the longstanding
policy of ‘the United States that it wiil not transfer a detainee to

a nation in which it is more likely than not that he will be
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tortured. -  Here, thé‘ Department of  State. condqctéd an
individualized anaiyéis of applicant’s circumstances and concluded
that he may be returned to Algeria consistenf wiﬁh that policy.

Applicant SOught an injunction barring his transfer, Which the
district court granted. The court of.appeals summariiy reversed
that deciéion, holding.that ﬁhe district court’s effo:ts to seéond—
guess the governménf’é determination iegarding the appropfiateness
of trénsfer are squarely barred by this Court’s decision ih Mgggﬁ
V. g_e__:;g_g‘, 128 S. Ct. 2207, 2226 (2008), and the court of appeals’
decision in Kiyemba. ﬁ.' Qbémé, 561 F.3d 509 (D.C. Cir. 2009)
(Kiyemba IT), cert. denied, 130 S. Ct. 1880 (2010). The cour{: of
,appeals then Adeniéd applicant’s motion to stay its maﬁdate.
Applicant now seeks a stay-frdm this Coﬁrt.

:1.‘ Prior to'a transfer of a Guantanamo Bay detainee, the
Execﬁtive‘(typiéally through thé Department of State) assesses
issues concerning humane treatment of the detainee in the country
of proposed transfer. Under the longstanding pélicy’of_the United
States, no detainee will be transferred to a country-if the State
Department concludeé that it is-more likely ﬁhaﬁ not.that the
detainee will face»torturé thére. That policy'waé recognized by
this Court ih Munaf, seé 128 S. Ct. at 2226, and has been

reaffirmed by the govefnment in several recent filings in this

Court. See, e.g., Br. invOpp. at 4-5, KiVemba_v. Obama, No. 09-581

(citing numerous sworn declarations); Gov’t Br. at 6-7, Kiyemba v.
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Obama, No. 08—1234. In ﬁhis case, the Unitgd Sﬁates has provided
swbrn declaratibnsv stating its continued adherence to that}
important poiicy, as well as the State bepartment’s specific
determinétion that épplicant may be returned to Algeriavconsistenﬁ

with the policy. App., infra, 2a-3a, lla-l2a.

In Kiyemba II, the court of appeals held that where the

Executive has proﬁidedISWOrn declarations explaining that it wili
not transfer a detainee to any'country where it is more 1ikeiy'than‘
not that he will face torture, “a detainee cannot prevail on the
‘ merits of‘a:claim seeking to bér his transfer based upon the
1likelihood of -his being torturéd in the recipient countfy."v 561
F.3d at 514, In’reaching that conclusion, ﬁhe'court of appeals
relied On;Mgggi, where this Court vacated an injunction.barring the'
tranéfer to..the Iraqgi govefnment. for criminal prosecution of
American citizens who were detained in Irag by the United States
military. 128 S. Ct; ét‘2220. The petitioners in Munaf sought an
injunction prohibiting transfer because they alleged a fear of
torture by the receiving government, id. at 2214—2215, 2225, but
this Court rejeéted their claim; explaining that while torture
“allegations are * * * a matter of serious concérﬁ, ERE
that concern is to be addressed'by the political branches, not the '
judiciary.” Id. at 2225. Relying on Munaf, - the Kiyemba IT court
heid that whére the gévernmenﬁ “has dedlarédvits bolicy not to

transfer a detainee to a country” if torture would more likely than
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not result, a “district court may not second-guess the Government'’s
assessment of that likelihood.” 561 F.3d at 516,

The court of appeals denied a petition for rehéaringben banc
in Kiyembé II, and this Court denied the petition for a writ of
certiorari. See 130 S. Ct. 1880. One rmﬁnj; later, another
Guantanamo Bay detainee sbught’to chailehge ﬁhe'court of appeals’
Apr’eceden’cia‘l décision in Kiyemba II by filing a petition for
initial hearing en banc. See Belbaché v. Obama, No. 08-5350 (D.C.
Cir. Apr. 27, 2610)., The court of ap?ealﬁ denied that petitién,
confirming that Kiyemba II is settled circuit precedent. .See 08-
5380 Order at 1 (D.C. Cir. Jume 3, 2010).

2. Applicant filed a petition fér a'wfit of habeas corpus in
federal district court, seeking to be released from Guantanamo Bay.
' In November ZOQ9L thé-district court granted the petition and
ordered the goverﬁment vtb arrange applicant’s release from
Guantanamo éay. Mohammed v. Obama, 689 F. Supp. 2d 38, 69 (b.D.c.
2009), appeal pending, No. 10-5034 (D.C. Cir.). The government has
appealed that'order, but the.appeal is being héld in abeyance based
on the governmenﬁ’s representations of its intent to repatriate
applicant to his home country, which would moot the éppeal.

Even prior to being granted_hébeas relief, however, applicant
sought an injunction from the district court barring his transfer
to Algeria. In,éonsolidated'proceedings on motions by a number of

detainees for injunctions against transfer, the district court in
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2008 enjoined appiicant’s transfer to Algeria pending a final

decision. in Kivemba IT. After'this Court denied certiorari in

Kiyemba. II,‘ the district ‘court ‘\.racat':ed that injunction . -
LB B B B B N N N
B B B ~oolicant sought reconsidération of that
decision, which was denied. Id. at Al4-A22, |

After his case was returned to his merits judge, épplicant
filed another motion seeking to bar his transfer from Guantanamo
Bay to .Algeria.‘ See ‘05—1347 Emergency Motion for Injﬁnction
Against Transfer to Algeria‘(D}D.C. May 24, 2010). He asserted
that, if he Were returned té‘Algeria, he would face torture by “the'
security sérvices,” “armed Islamists," or “both” becausé he had
been detained~ét GuantanamovBay; Id. at 7. Applicant did not
prévide any spédific allegations of past mistreatment in his
motion, or any specific évidence-regarding why he would be a target
in Algeria. He also écknoWledged that he has not lived in Algeria
in over twenty years. Id. at 2. And applicant did not make any
claim that he waé entitled to be brought to the United States and
released.here, rather than returned to Algeria. Id. at 18 (seeking
only an order “enjoining Respondénts from-transferring lapplicant]
to Algéria”).

In.response; the deernment submitted two SWofn declarations

from Ambassador Daniel Fried, Special Envoy for the Closure of the
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Guantanamo Bay Detention Facility, reaffirming the longstanding
policy of the United Statés‘not té transfer a Guéntanamo éay
detainee to'a country where it is more 1ikely than not that he will
be i:ortured.‘ App., infra, la-8a, 9a-l4a. . — -
TR S S 0 (T 5

The government contended that Munaf and Kiymeba II precluded the

district court from second—gﬁeSsing the Executive'’s determination
that applicant may be transferred to Algeria consistent with its
longstanding policy.

Rather than. accept those assurances, the district court
decided to itself assess whether transfer‘was‘approbriate. On June
3, 2010, the diétrict court = issued ' what - it termed an
“Administrative Stay” to pfohibit the go&ernment‘from transferring
applicant to Algéria; Appl. App. Azs. One week later,'the court
entered an order directihg‘Ambassadorgfried to apbéar at a hearing
on June 21{yat which the court would ;teSt[]”'the go&ernment’s
“repiésentations S that it has receivéd‘assurances'[of
hﬁmane treatment] ffoﬁ thevAigerianvGovefnment." Id. at A9. The

court stated that it would conduct an “interrogation” of Ambassador

! The reasons for submitting those classified declarations ex

parte are detailed in those declarations. The declarations are
being submitted to this Court ex parte concurrent with the filing
of this opposition brief.
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_Ffied>unti1 it was convinced that “there.is real substance” to the
Exécutive‘s determiﬁation. Ibid. |

In light of Ambassador Fried’s ongoing hegctiations with other
nations régarding the transfer of Guantanamo Bay detaineés,:which
require him to maintain an active international travel séhedule[
the government askedvthe district court. to immediately vacate the
portion of its order‘reqﬁiriﬁg'AmbasSador Fried to appear in court.
05-1347 Emergencvaotion for Recénsideration 7-8 (D.D.C. June 14,
2010) . ~ The government also requested that the district'court
reconsider its prohibition on‘apblicant’é transfer, reitefating
thaﬁ such relief is foreclosed by Munaf and Kiyemba II. Id. at 3-
7. AThe district court agréed to postpone the'Juné 21.hearing but
declined to iift.the injunbtion. See 05-1347 Order 2 (D.D.C. June
15, 2010). | |

3. The government sought summary reversal in the court‘ofi
appeals, arguing thatv the district court’s order directly.
contravened Mggg;‘and'Kiyemba II. After expedited briefing, the
courtbofbappeals invoked_ité authority‘under the All Writs Act, 28
U.s.c. 1651, and .ofderéd the district coﬁrt “to resolve all

outstanding motions” on an expedited basis and “in a ‘manner

consistent with Munaf v. Geren, 553 U.S. 674 (2008), and Kiyemba v.
Obama, 561 F.3d 509 (D.C. Cir. 2009).” Appl. App. A27. The court
of appeals further instructed the district court to decide the

motions “without requiring further testimony £rom Speéial Envoy
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Fried or any other'United States government official” and “in an
‘ordér from which a party can take.an'immediaté appeal.”' 1p;g;

o A few dayé 1atér, the_distridt court granted apblicant(s
mbﬁion for aipreliminary_injunction and énjoined his transfer to
Algefia. Appl. App..A29QA41. The couft noted that the government
had submitted three‘separate declarations frdm AmbaSsadof Ffiedl'
. étating that the ﬁnited‘States has concluded that appiicant may be
returned to Algeria consistent with thé.< United States’
longstanding policy. Id. at A32-A33. But thé court decided that
Ambassador Fried’'s sWorﬁ declarations were “inadequate," idé_at
A37, becausevthe court’s oWﬁ “[d]etailéd queétioning could well
uncover gaps in the repreSéntatidns made or the date relied upon,”
id. ét A33.' The courtrdetermined‘that it should be able to “test
and probe”, theb government’é transfer determination, .by' asking
questions such as “[w]lhat are the actual asSdrances,,written or
.oral,. that the United States’ Government is relying upon frdm
Algeria," and “[h]low can the'United States enforce those diplomatic

assurances from Algeria?” Id. at A34. And the court held that

Munaf and Kiyemba II did not preclude that questioning becausé, in
the court’s view, those cases are limited to their particular
facts. Id. at A35-A37.

Although it enjoined applicant’s franéfer to Algeria, the
,diétrict court récogpizedithe serioué diplomatic consequences of

its actions. In particular, the court expressly accepted the
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government’s = sworn’ statéments that an injUnctioﬁ could
B e
— .and.witvh_other pduﬁtries, and it assumed that.' “the
Government will in fécp suffer substantial harm if injunctive
relief is granted.” Appl. App; A40. But the district court
nonetheless entered the requested injﬁnctionvbecause it decided
that the public interest would be “better served by ensuring that
no errors are made” in transferfing detainees from Guantanamo Bay,
“even though therevmay well be some delays in reaching the véry
important>goa1 of transferrihg detainees to appropriate countries.”

4. The governmént again immediately sought summary revérsél
from the court» of app'eals, After another 'fc'mnd of expedited
briefing, the cpurt of appeals granted ﬁhe sﬁmmary reversal motion
and dissolved the injunction barring applicant’s transfer. Appl.
App. A2-A5. The court of appeals found the case to be on all fours
with Kiyemba II. Id. at A2. The_court reaffi:med that under
Kiyemba IT and‘Mgggg, “the diStrict.court-méy.not prevent the
transfer of a Guantanamo detainee when the government has
determined that it is more likely than not that the détainee will
not be tortured in the‘recipient country.” Ibid. The court then
stated that “the government’s representations in thié case;sétisfy
that .standard.". - Ibid. In particular, thei court' noted the

govermment'’s representations “that it evaluated 'all information
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that is in any way relevant to whether a detainee is more likely
than not to be tortured in'thé récéi&ing country’” -- “‘including
submissions [the government had] received to déte fiom counéél
representing the detainee’” -- and had'“determined that * * *
[applicant’s] transfer compiies With ‘the policy that the U.S.
'Governmént will not transfer individuals to countries where it has
determined that they are more 1ikély than notvtb be tortured.’”
;hig; (quoting‘govefnmeﬁﬁ declarations);,

‘Judge Tatel concurred in part énd dissented in part. Appl..
App. A4-A5. Although he agreed that “the district court’s
injunction cannot stand to the extent that' it rests on
[applicant’s] fear of torture from the Algerian government or on
the court’s desire to Question Ambassaddr Fried about'vﬁis
déclarations,” he noted_thatAapplicant alleged torture at the hands
of non-government ,aétors, and he suggested that the case be
remanded “to allow the government to submit‘ supplemental.
declarations as to whether, in »deciding' it was safe to send
[applicant] to Algerié, it.considered potential threats caused by
non-governmental entities.” Id. at A5.

The court of appeals ordered that its mandate issue oh July
14, 2010. Appl.‘App. A3, Applicanf asked the coﬁrt of appeals to
stay its mandate for 90 days.‘ After another round of expedited
briefing, the court of appeals denied that motioﬁ.' Id. at A7.

Applicant now seeks a stay of the court of appeals’ mandate from
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this Court, pending the disposition of a forthcoming petitibn'for '
a writ of certiorari. | |

ARGUMENT

To obtain a stay pending.the filing and disposition of a
petition for a writ of certiorari, an applicant must show (1) a
reasonable brobability that four Justices will consider the issue
sufficiently meritorious to giant certiorari;.(z)ba'fair prospect
that a majofiﬁy of the Court will vote to reverse the judgﬁent
below; and (3) a likelihoodythat.irrebarable_barmlwill result.from
the denial of a stay,v'Hoilingsworth V; Perry, 130 S. Ct. 705, 709-

710 (2010) (per curiam); accord Barnes v. E-Systems, Inc. Group

‘Hosp. Med. .& Surgical Ins. Plan, 501 U.S. 1301, 1302 (1991)
(Scalia, J., in chambers); Stroup v. Willcox, 549 U.S. 1501
(Roberts, Cc.J., in chambers) (citing Barnes). “A stay is not a

 matter of right, even if irreparable injury might otherwise

result.” Indiana State Police Pension Trust v. Chrysler LLC, 129
8. Ct. 2275, 2276 (2009) (per curiam) (citatiom omittéd), It is

instead an exercise of judicial discretion, and the ‘“party

'requesting-'a stay bears . the burden of showing that the

circumstances justify an exercise of that discretion.”  Ibid.
(citation omitted).
A stay is not warranted here. Applicant’s legal claims are

foreclosed by this Court’s decision in Munaf and the court of

appeals’ decision in Kiyemba II, which this Court declined to
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review. Because the Court has alreadx denied certiorari to review
the D.C. Circuit precedent that controls this case, applicant has
not established that a petition for a writ of certiorari would-be
granted on that same question in his oase. -The application forve‘
etay therefore can pfoperly_be denied on that'ground alone. And
even if the Court were to grant certiorari notwithstanding its
denial of certiorari in Kiyemba IT only four.months ago, it is
unlikely this Court would reverse the judgment below, given the
Court s dec151on in Munaf .

Moreover, any delay in issuance of the mandate would cause

real and substant1a1 harm to —
N hc inportant goal of
transfeffing detainees cleared for vtranefer and closing the
Guantanamo Bay detention faoility. As the government established
and the district couft'assumed;-aﬁ injunction barring applicant’s

release to Algeria

——'
-—l—_
--I—l---—
'--I—I---_--
R R e O N
E e S T e S SR
N <o chese reasons,
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the government has consistently sought -- and the court of appeals
has consistently granted -- expedited review of applicant’s request
for injunctive relief. At the same time, the government has

established through sworn declarations that applicant may be
transferred to Algeria consistent | with its loﬁgsﬁanding
humane—treétment' pqiicy. ' The balance of thé harms 'therefdfe
sharply favors denial of ﬁhe application for a stay;__

1. Applicant cannot deménstrate a reasonable probébility that
his petition for certiorari would be granted or a fair prospect
that he would prevailbon the merits. Applicant conﬁends (Appl. 7)
" that his forthcoming cerﬁiorari *petition will present three
questions: whether the court of appeals prbpérly applied Mgﬁg; in
the conﬁext of transfers frbm'Guantanémo Bay; whether ﬁhe court of
appeals’ holding_that_COurts may not second—guess the Executive'’s
determinaﬁion_that transfer is apprcpriate is'consistent»with the
Due Process 'Clause;,'ahd whéther applicant - ié eﬁtitled to be
released from Guantanamo Bay into the United.States. The first two
guestions raise the same issue that this Court recently declined to
review in Kiyemba II, and certiorari likely would be deniedvhere
for the same reasons. AThevthird question is not‘presented‘in‘this
case.

a. The 'fundamental issue applicant raises is thé same
.'question raised in Kiyeﬁba II: whether a district court hearing a

habeas corpus action may enjoin the Executive from releasing a
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Guantanamo Bay detainee and seﬁding him to a,foreignﬁcduntry, when
the Executive has submitted sWorﬁ declarations establishing tﬁat a
detainee_will not be sent‘to any country where he is more'likely

than not to be tortured. Pét; at i, Kiyvemba v. QObama, No. 09-581.

Because the Court haé'alrea&y_denied certiérari on that issue,
there is little prospect that the Court will grant certioréri or
that applicant'will prevail'on the merits.

| The court of appeals’ decision iﬁvKiyemba IT is correct and
follows from this Court7s decision in Munaf. 1In Munaf, the Court
vacated an injuﬁction barring the transfer of Ameriéan citizens
detained in Iraqg by the United States military to the ‘Iraqi
government for criminal proseéution. The petitiohérs in that case
alleged that théy feared tdrture in the receiving country and
sought an injunction prohibiting their transfer. 128 Sr Ct. at
2214-2215. This Court noted thaﬁ the government had declared its
commitment not to ﬁransfér thé petitioneré in circumstances in
which tortuie wés more likely than not to result and held that
'éourts may ﬁot'review the Executive’s‘determination régarding the
appropriateneés. of‘ transfer in 1ight of * the 'petitioners’
allegations. ;g;, at 2225;2226. The Court  stated that such
concerns about humane treatment are “to be addressed by the
political branches, not the judiciary,” because “the poiitical
branches are well éituated to consider sensitive foreign policy

issues, such as whether there is a serious prospect of torture at



15

the hahds of an ally, énd what to do about it if there’is,ﬁ while
fhe judiciary is,“not suited to second—guess such determinations”
and such second-guessiﬁg'“would require federal courts to pass
judgment on foreign justice systems and undermine the Government’é
ability to speak with one voiée in this area.” Id. at 2226, The
Court thus held that ‘where the Executive Branch has wmade
determinations. about the appropriatenéss' of transferring an
individual based on “the‘Executive's assessment of the foreign .
“countrY’s legal system and ’* * * the Executive[’s]‘ * '*‘ *
ability to obtain foreign assurances it considers reliable,” those
, determinationslare éonclusive. Ibid. (citation omitted).

The court‘of apﬁeals in Kiyembé'II correctly'hgld that the
separatién—of—powers anélysis in‘ymggg “pfecludes the district
court from barring'the.transfer of a Guantanamo detainee on the
ground that he is likely to be tortured” Where, as Here, “[tlhe

Government has declared its policy” not to make such a transfer.

561 F.3d at 514, 516. The court explained- that the Kiyvemba II
petitioners, like the petitioners in Munaf, were individuals in
military detention who “asked the district courﬁ to enjoin ﬁheir
transfer because they feared they would be tortured. in the
recipient country.” Id. at 514. The court noted that in Kiyemba
II, as in Munaf, the government had declared its commitment not to
transfer the petitioners in circumstances wﬁére torture was more

likely than not to result. Id. at'514. Indeed, the court found
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that - “ﬁhe present record shows” that “the - Government does

everything.in'its power to determine whether a partiéular éountry
is likely to torture a particular detainee.?v -Id. at 516.

Accordingly, the Kivemba IT court held that “the district court may
not question thé Government's determination that a potential

recipient country is not 1ikely to torture a détainee."‘ Id. at.
514. |

b. The court of appeals correctly déterminedlthat Munaf and

Kivemba II are ,controlling' here. Applicant is an individual
detained at Guantanamo Bay whose habeas corpus petition was

granted. Like the petitioners in Munaf and Kiyemba II, he alleges

a fear of torture in the proposed country of transfer and claims a
habeas corpus right to litigate the appropriateneés of transfer in
federalldistrict court. Appl. 17-23. Here,‘as in Mgggﬁ and
‘Kiyémba II, the government  has -providéd"sworn declarations
estéblishing that‘it_will not_transfer a detainee to a country
‘where he is mére likely than not to be tortured. See.App.,‘;gﬁgg,
2a-3a, 1lla-12a; Classified DeCis. tabs A, B.. Thé govérnmént also
has submitted 'specific declarations describing ‘the State
Department’s implementation of that policy with respect to proposed
transfers to Algeria. See App., infra, 1lla-13a. Accordingly,

here, as in Munaf and Kiyemba II, the determination regarding the

appropriateness of transfer is entrusted tb the Executive Branch. -



17

Nonetheless, the districtjcoﬁrt annqunced ité intention‘té
“test” the “répreéentations oi the United'States GOverﬁmeﬁt that it
hés received assurances from the Algerian Governmentf ébout the
huméne treatment to bé accorded tranéferred detainees. Appl. App.
A9. The court proposed to do this by conductihg an “interrogation”
of Ambassador Fried, where it' would ask about “the actual
assurances, written or oral, that the Unifed States'Goverhmént is
relying upon from Algeria," and how those diplomatic assurances
would be enforced. ;g; at A34. But those are preciéely the
mattérs thét this Court said'in Mgggﬁ_must be addréssed by the
Execﬁtive,.not the Judiciafy. 128 S. Ct., at 2226. Aécordingly,
the‘court of appeals was‘cdfrect to summarily reverse the district
court’s injunction.

c. Applicant’s only responses (Appl. 18-21) are hiS-attempts‘
to distinguish Mgggi on its facts and'to revisit Kiyemba II based
on an argument he has not préserved.‘ Although the'transféfs of the
individuals to the foreign goverhment in Munaf arose in a different
factual setting, Munaf’s separétion~of~pbwers analysis applies with
fuli force to the transfer of detainees from Guantanamo Bay,
because the detainees in both céntexts raise the same claim, which
is that they have a habeas corpus right to litigate in district
court the appropriateness of transfer, despite an Executive
determination that transfer is consistent with the.governmeﬁt's

humane-treatment policy.
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Applicant’s claim (Appl. 20) that he feais attacks by7private
’partigs if returned to Algeria provides no bésis_to depart from
Munaf’s separation4of*p6wérs analysis. These are the sorts of

concerns that should “be addressed by the political branches, not

the judiéiary," Munaf,.128 S. Ct, at 2226, and'as deséribed below,
the government would Eake..seriously: credible presentations of
signifidant and gurrent concerns. .See pp. 23-24, infra. But
applicant has not made such a pfesentétion to the Ekecﬁtive. And~
a district court brder bérring transfer based upén élleged
potential harms £from private_parties would be inconsistent with
Munaf, because such‘an order wouldvrequire exaﬁining sengitive
diplomatic negotiations and second-guessing - the Executive's
transfer determination. See«Mgggg,'128 8. Ct. at 2225 (“[I]t isb
for the poliﬁical Bfanches, not the judicia:?, to assess practicés
in foreign countries and to.deterﬁinenafional policy in light of
those assessments.”);

More»generally, there is no 1egélly enforceable rule under
which the district court could enjoin the Executive from-
repatriating an individuél‘ based upon claims relating to the
actions of private parties, 'especially where such alleged‘actions'
are unrelated to any Qovernment.action. Although the Convention
Against Torture and Other Cruel, -Inhuman or Degrading Treatment orv
Punishment (CAT), does not apply as a source of law in these

Guantanamq habeas proceedings, see 8 U.S.C. 1252 (a) (4); Foreign
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Affairs RefOrmnaﬁd Restructuring Act ofA1998,‘Pub. L. No. 105-277,
§ 2242(d), 112" Stat. 2681 (allowing for judicial review under-
article 3 of the CAT only in certain immigration proceedings), even
if it did, it would not provide a basis for relief here. Article
3 prohibits State Parties from expelling, returning, or extraditing
individuals to any country where it is moré likely than not that
Ithey would be tortured, and the definition of torture in Article 1
| requifes the involvementvor acqﬁiescence of avpublic‘official.
'CAT, Arts. 1, 3(1). Acéordingly, Article 3 of the CAT does not
encompass claims based upon the actions of private partiés, with no
allégatioﬁ ofvany'governmental involvement. A , |
Régarding Kiyemba IT, applicént’é argument before thé'diétrict_'
court and the court of épéeals waslrthat:'that case is
distinguishable on its fécts, See 10-5200“Opp.'to Summ. Rev.
Motion 10-14; 10-5218 bpp..to Sumﬁ. Rev! Motion 11-12. He now
raises a different claim, Which is that he has a procedural due
process right to challenge his transfer in court and a substantive
due process right to obtain an ihjunction barring‘transferlif.“he
establishes that he reasonébly ﬁéaré that he will be tortured by
the receiving government or non-govefnmental éctors." 'Appl.yzo.
That argument was not raised in the court of appeals or the
district court, and‘this Court therefore éhould decline to consider

it. See, e.g., NCAA v. Smith, 525 U.S. 459, 470 (1999).
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In anyvevént, i Munaf, a case thaﬁ involved United States
citizen detainees with full due process rights, this Court held
that the courts ma& not second-guess a determination by the
Executive that a detainee is not likely to be tortured in the
proposed coﬁntry of transfer. 128 S;th. ét 222542226.' The Court
explained thaﬁ “[e]lven with réspect-fc claims that'detainees would
be denied constitutional rights if transferred, we'havé recdgniéed
that it is for the political branches, not the judiciary, to assess
practices in foreign countries and to detefmine national policy in
- light of those assessments.” Id. at 2225; see also Holmes v.
Laird, 459 F.2d 1211, 1225‘(D;C. éir? 1972)_(where_United.States
citizen service members sued to prevent transfer tov another
country, the transfer presented “a matter beyond the purview of
this court”).

The certiorari petition in Kiyemba II also raised the due

précess argument} asking the'Court to‘consider wh¢ther the court of
a?peals; applicatioh of  Munaf violated  the procedufal and
substantive due proéesé rights of Guantanamo‘Bay detainees.  See
Pet. at 18-22, Kiyemba v. QObama, No. 09-581. This Court denied
certiorari. See 130 S. Ct. 1880. Accordingly, there is no

reasonable prospect that this Court would grant certiorari or that

applicant would prevail on the merits of his Kiyemba II-related

claims.
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d. There is likewise little prospect that:this'Court would
grant review of applicant’s third claim, or that he would preﬁaii
on the merits of that claim.. Apélicant, contends that his
certiorari petition will raise the_question.whether'a.successful
Guantanamo Bay'habeaS'ﬁetitidner who “ha[Sj a reasonable fear that
he will be subject to torture or other mistréatmént C[1if]
transferred to a particular country" has a habeas corpus or due
process right to “be released -into the United States if the
Government is unwilling'or unable to arrange for his resettlement
in a country where he does not have a reasonable fear of such
'miétreatment.” Appl. 21.. That queétion_was not presented to or
passed upon by the courts below, and it has therefore been waived.
This Court should not consider it in the first instance.

Below, the only relief applicant sought was an order
*enjoining [the government]‘from tfansferring (him] to Algefia."
05-1347 EmergencijQﬁion for Injunction.Against Transfer to Algeria
18. That is precisely the relief that the district court granted.
Appl. App. A40-A41, A43. Applicant made no effort to establish
below that he is entitled to release into the United States because
there is no country to which he can be safely trénsferred. Neither
the district court nor the court of appeals rﬁled oh such an
érgument. See id. at Al-AS (court of appeals opinibn), A29-A41

(district court opinion).
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Applicant’s responsev(Appl. 21 n.12) is that this Court should

consider the issue because it was “fully briefed” in a different

case, Kiyemba v. Obama, 555 F.3d 1022 (D.C. Cir.) (Kiyemba I),

cert. granted, 130 S. Ct. 458 (2009), vacatea and remanded, 130 S.
Ct. 1235 (2010), reinstated as amended, 605 F.jd 1046 (D.C..Cir.
2010) (per curiam). Bﬁt applicant has made‘no showing that he is
similarly situated to the Uighur detéinees'whose.situétion was at
issue in Kiyemba I.? Accordinjly, there is no prbspect.that_the
Court will graﬁt certioraxi and agree on the merits of applicant’s
claim of entitlement to release in the.United States.

2. Applicant has failed to establish that he‘ faces a
‘1ikelithd of irreparablé hérm if thé judgment of the court of
appeals is not stayed. The United States takes allegatioﬁs of
torture seriouély.‘ In the nu@erous swofnvdéclarations submitted in
this case, the government has reaffirmed itsvlongstanding,ﬁumane—
treatment policy.. The declarations also describe how the Uniﬁed
. States has appliedvthat'polidy in applicant’s case and state the
United States’ determination that appliqant may be returned to

Algeria consistent with that policy. The declarations confirm that

® (Contrary to applicant’s contention (Appl. 21 n.12), he did

not raise any argument about release into the United States in his
oppositions to the government’s motions for summary reversal. His
only argument arguably based on Kiyemba I was a brief contention --

not addressed by the courts below -- that he “should not be
transferred anywhere without his consent, at least if his decision
to withhold consent has a reasonable basis.” 10-5200 Opp. to Summ.

Rev. Motion 12 (D.C. Cir. June 22, 2010); see 10-5218 Opp. to Summ,.
Rev. Motion 15 (D.C. Cir. July 6, 2010) (making similar argument) .
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the Executive Branch has engaged in extensive negotiétions and made
searching inquiries before detérmining that.it is not ﬁore'likely
than not that applicant will face torture if he is repatriated to
Algeria..

~That the government’s stafed policy focuses_on treatment by
the receiving-govefnment does not mean that the government ignores
or excludes - from  consideration the likelihood of serious:
mistreatment by non—étate actors in assessing the appropriateness
of transfer. 1In fact, the State Department considers infofﬁation
vfrom_a variety of sources, including that recéived.from couﬁsel
representing ﬁhe detainee, when.it determines whether resettlement

or repatriation can be effectuated consistently with United States’

post-transfer humane treatment policy. App.} 'infra, lla-12a.
Notably, Ambassador Fried’'s declaration conéidered, as a relevant

' factor, whether there were any allegations of serious mistreatment

in connection with past transfers, ibid., and the fact that ten
detainees have been repatriated from Guantanamo to Algeriavwithout,

any credible allegationé brought to the United States’ attention of

injury or mistreatment, see id. at 1lla; _ -
| BN

Here, however, applicant raised no credible allegations of
harm  from non-government actors that warranted  further
consideration. In his initial injunction motion, applicant alleged

only generalized fears of mistreatment in Algeria by “the security
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;services”‘aﬁd-“armed;IslamiSts," and he did not make any specific
allegations of past mistreatment. The-sqle documentvin the fecofd
- that applicant has aileged supports'his claim of harm from private
parties is a declaration in which applicant describes how his car
was stolen'by arﬁed-men, Oﬁe‘of whom ﬁe fecogﬁized;'over twenty
~ years ago. See 10-5200VAddendum‘to‘Opp. té Summ. Rev. Motion A83
(D.C. Cir. June 22, 2010). Applicant contends that the‘carjacking
had a nexus to a terrorist group because one of the carjackers told
him to “leave the car for the sake of God.” Ibid. Nothihg in'the
declaraﬁion or in any other portion of the record suggests that the
carjaéker waé an “armed Islamist”'or was makihg,a réligious threat.
If applicant had credibly‘presented significant and current
concerns in a manner that'could be substéntiated, the government
would have taken.tﬁese concerns seriously. Ih fact, - the government
has in other cases détermined thatv a detainee would not be.
repatriated for reasons’that included concerné regarding serious
mistreatment by non-state actors. But uﬁdef the circumstances
here, applicant’s generalized assertions do not establish a
likelihood of irreparable injury if his stay application is denied.
3. At the same time, granting the application for a stay
pending certiorari ‘would harm the Executive ~and the public
interest. As a general matter,'the trahsfer of detainees from
Guantanaﬁo Bay requires significant negotiaﬁion with and

cooperation of other sovereign governments, and judicial second-
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guessing of thosé nego,t;iat:_ions and tré.nsfer decisions likely would_
undermine the United Stateé' ability to obtain cooperation of other
nations in transferring detainees and clogsing the Guantanamo Bay

detentlon fac111ty

In this case, -——I-_I
N W cho district court assumed,
that delay of applicant’s release to Algeria would cause

substantial harm to the United States. Appl. App. A39-A40. And as

the district court recognized, — .-
.5 B ¥ T R Ll B
— =
- See also Crosby v. National Foreign Trade Councivl, 530 U.S.’
363, 381 (2000) (noting the importance of Fthe capacity of the
President to speak for the Nation with one Qoioe in dealing with
other governmenté”). Moreové:, the district court foond'that
delay would interfere With:the 5enormous public interest ? * ‘*
in detérmining the fate of the many detainees left at Guantanamo
Bay,” and “the 1mportance of accomplishing it as qulckly as
ﬁossible " Id. at BA40. | For these 1mportant reasons, the
government has con51stently sought and recelved expedited rev1ew

regarding appllcant s :Lnjunctlon motlon
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—-
‘—-I--ll--—.

-' — The balance of interests therefore weighs

decidedly against the issuancé'of a stay.
CONCLUSION
The motion for a stay of the court of appeals';mandaté should
be denied. |
Respectfully submitted.
| EDWIN S. KNEEDLER

Acting Solicitor General
Coungel of Record

- JULY 2010
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I, .Danie] Fried, purs:uant‘ té 28 U.S:C. § 1746, hereby déclare and say-as follows:

1. Thave been the :S.b‘ecial Envoy for the Closire of the Guantariamo Bay Detention
Fecility since acoepting iy appointiuention May 15, 2009, In'my capicity as Spééial.Eﬁvoy, I
engage in diploiatic dialogue mthforelgn goveintents cohcatﬁiﬁ@éfi'ﬂjﬁ'ﬁepahiaﬁon and/or
resettlement-of individuals who:are detained 'ét the U.S. 'd;étcnﬁén»faciiity at Guaﬁfgnamo‘ Bay,
Cuba. My position was established in-order to intensify diplomatic efforts to arrange for-the
repatriation or resettlement of individuals approved for suq‘hs-.dispositibn under the-feview

January22,2009 ‘Pﬁor-toeiaccep"'t'-injg‘thes_e;:tappdintmenfs_,_:I-was the Department of State’s

~ ‘Assistant Secretary for European and Eurasian :Affairs from May 2005-May 2009 aﬁd*’thé
Spe(:lal ,Ass'i-stant‘ toithe :Rresi‘&em and National Security Council (NSC) Senior Director for
Evtopeari-and Eurasian Affairs from January 2001-May. 2605. L also served as Ambassador to :
Pdland'.fﬁémr:;ilé997é2000» and, starting in 1977 when 1 énteredithe Foreign Service, in various
positions: at‘the“Sftaté Department, at overseas posts, and at the NSC.

2, On January 22; 2009, the Presidént of thelUni‘t'ed,Stét:es-'si’gned’ Executive Order
13,492, which ordered that the detention facilities at Guantanamo-shall be closed as soonas |
pragtibable; and no later than one year ftom the date of the order. As a result, the Guantanamo.
Revisw Task Force wascreated in ordér-‘vtd;détemline whether:the indiﬁﬂhal’s held in the
detention facility at Guantanamo sheuld be returned fo their home country, released, transferred
to a third ‘cm.mtxy, ortransférred to another U'S. detention facility in a manner consistent with

law: and the nationai;sécunityrénd foreign policy interests of the United States. To that-end, the

la
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Executive Order commands “a prompt and thorough review of the factual and. le‘gal basés for the
continued detention of all individuals currently held at [Guaritanamo Bay]” to determine whether
-each detaineercan be transferted or =reléase,t;:1,;;j§rd'seéﬂ&d for crimiinal conduet, of‘provided
another lawful disposition consistent with “the naticﬁail"'_secm*ifty'--andfforei'gn policy intérests,.of o
the-United States-and the interests-of justice,” Id at §§ 2(d).

3. As Special Erivoy, n‘jy‘prima'ry-task is to implement the .mi.ssion_s_et forth in Executive
Order 13;492 of finding dispositions for iridividuals who are apPﬁéYed fo-'r:.repahiaﬁona or
resettlement in a manner that is .consi:ster_zt‘ with the national security-and foreign policy interests
of the United States, and that will allow the U.S. govémman‘t t0 achieve the closure of the
| govémmem?’fs‘ policies with respect to: pbst—ﬁansfer seéﬁrﬂi‘ty‘ and post-tranéfer humane tré&tmeﬁ,t,
ificlnding the policy that the U.S. governmenit'will not transfer indix}idualis-rtoy countries-where it
has determined that they are-more likely than not fo be'tortured. In light of these policies, there
‘.are certain inidividuals who have 'Béénﬁ'.é,(ébr'-\viil be) approved for transfef"ﬁutﬁof U.S. custody but
who the U.8. Government detenrﬁiﬁes%ﬁi;ﬁm.be- safely and/or responsibly returned ‘-t'p theit%‘hﬁfne
countties. |

4, Of particular concern tothe:Department of“:S-'tat'e is the question of Whéther the foreign
government concemed will treat the detainee humanely, in-a .manne:"éons'istent ‘with its
intemationaL.cbﬁ}f_gatf'ionsf,-.;aﬁd will not persscute the individual on thie basis of Hiis race, religion,
niationality, membership ina social group, or political-opinion. The Department is particularly
mindfui of the longstanding policy of the United States not to ‘transfe,r- a person to a country if it

determines that it'is more likely than not that the person will be‘tortured.or, in‘appropriateézcasés,

2a



3 |
thatthe pék'sqn has awellfounded fear of‘persecution-and:would not ﬁe.-di‘sqnaﬁ‘ﬁfed'fmm
_persecution protection on criminal- or security-telated grounds. This policy is cOh’si‘stént with the
| approacﬁ taken by:the Uni'ted.St'ates in 'implem_cn’tiné 'the‘Conventio,'n Against Tortire and other
Cruel, Inhuman or Degrading Treatment or Punishment and the Protqqél Relating to the Status of
Refugees. 'F"hef;Department of State works closely wiﬂi‘-réi'eVant.'agenciéS':»t’é‘--—"advi‘sé:on the
likelihood of persecution or%or‘turéfin a given countryand the ddequacy and credibility'of
asSufances obtained from a particular foreign government prior to any transfer.

5. The-Department of State generally has respoﬁsibility for communications on transfer-
.relatedmatte}s between the Utiited States-and foreign governments. The Department.of State’
‘Teceives féquéstfs‘:‘from"’iifdifé“i@gﬁr‘i‘;—'.fgé\”/,-e‘mSntﬁsﬁﬁr thetransfer of détainees. and fopwards such |
requiests to'thie'Guantanamo-Review Task Force and the Department dfefféﬁse for ¢oordination |
with appropriate Departments and agencies of the United States Government, The'Department
of State also conveysreque#ts from the United »S’tate‘s'- to foreigix g‘ox}ernments to accept the
- transfer of their nationals. In cé’ses where approved detainees.cannot be t_ranéferred to their
countties of nationality because of humane treatinent congers, the -Departinent ‘of State:
communicates with foreign governments to.explore third-country resettlement possibilities. -

- Numerous countries have been approached to date with respect to various detainees who fall
- within this categery, and the U.S. Government has had success in resettling in third countries
detainees with' no prior legal ties to-that location '(includ-ing'Al'Eania, Bé‘l‘gium», Bermuda, France,
Ireland, Palau; and Portugal).
6. Oncea d:teii-nce has been-approved for transfer through the processes.of the

Guantanamo Review Task Force, my office generally takes the lead in dis¢us‘si011‘s with the-
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foreign -government concerned or, where repatriation '_is--n-ot.san~avai;1é$’1'ev»option because of
‘humane treatment concerns or fﬁfv"bfhei‘reﬁonsg' thhthlrd countrygovemments where
- resettlement might be appropriate. The primary iaurpose;-effthese discussions is to-”le'a‘rh what
measures the receiving government is likely to take to ensure that the detainee will not pose a
continuinig threat to ‘th'e,'=UﬁﬁeﬂV;S*tatesr,ori:{it‘s:?faileil'iiés,‘.includf'ing:::-resettilement: arrafigenients, and to
obtain .'appﬁﬁﬁﬁﬁtéztfaﬁﬁfér. assufances. My office se‘@ks*_aséuraﬁces ‘that the United States |
-Goi?‘émhient"'ccﬂsidéﬁé‘:' nec'é‘sisﬁ;y and appropriate for tﬁg country in*q.\'lest'ion. Aﬁmong'thef<
assuranceé sought in every transfer case in which security measures-or (in fewer cases; detention)
. by the government concertied are foreseen or possible is the ’ass’ﬁrance of humarie treatment:and
| treatment-in accordance with the intetnational obligations of the foréign government dccepting
transfét, The Dapamnenf-'6'f:8ﬁféa'¢onsidefs:?whetﬁer;the ‘State:in-question is party to the relevant -
treaties, such asthe ConvemﬁénznAgain;s_t Tofture_and?;Oﬂxer Cruel, Inhuman or Deg‘rading
?I:-"reatmem or Pmiﬂnnent; and eﬁsures ﬂxa’tﬁ“-ass'mances'»ari‘e tailored accordingly if the State |
concerned is not a party or other circumstances:warrant. |
7. Decisions:with respect to disposition of Guantanaiio detainees are made:on-a case-by<
case basis, taking:irito account the particular circumstances-of the transfer, theiréqéiving country, o
t-he:-%individual c‘onceme‘d,i andany ceneems regarding 'tor{ﬁrc ot persecution either extant or
that may arise. Recommendations by fhe ~Department of State are decided atls’er‘iibr levels
through a process in%rélving('Dépafﬂhent- officials most familiar with 'intefnatibn?al"legal
standards and obligations -and the-conditions in the. countr-ies*‘coneer‘ned. Within the Department
of State, my-office, together with the Office of the Legal Adviser, the Bureau of Demoeracy;.

Human Rights, and Labor, and the relevant-regional bureau, normally evaluate foreign:
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i-.government assurances in. hght of the circumstanices of the-individual concemed and the overall :

_retord of the: country in.question with respect to-human rlghts and other relevant issues. The
views of the Bureau of Democtacy, Human Rxghts, and Labor, which drafts: the US.

- Government’s annual Human Ri-‘g‘hts;Reports, L and of the relevant regional bureau, country desk,
or'U.8. Embassy are important in evaluating foreign government assurances-and any individual
fear of petsecution-or torture; claimis, becanse:fhey are knowledgeable about matters such as
human righits, prison conditions, ‘and prisoners’ access tob‘counsel: both in general and-as they may
apply‘to-a;particular case i the -foréi:g_n country concerned, and kno_wled-geéble; as well asto-
particular informaﬁon =about.1;iae ‘entity or indiyidual that is.offering the assurance:in any

particular case and asto :rélévé.ntA.badk'g-mund-sabdut" any-allegations ‘ci':sffnfsueat‘r‘heht: that may

Have surfaced in-connection withpast transfers to the counfry in question. If deericd

appropﬂéit‘é;my office and other r.él_el‘lant bfﬁces, .briéf the S=e:cretary or bther Department

8. The essential question in evaluating foreign government assurances relating to humane
treatment i$ whether, tak‘injg.int‘éfz-'aw’ccount»‘tHé'séwass_ura‘nces and the-totality of other felevaxn'
factors relating to the individual aiid the govermment in question, the comﬁe;t?nt,‘Departmeht.;:of
..State officials believe it is more h'kely than not that the individual will be tortured in the country
to. wlnch he-is being transferred. In: detennuung whether it is "more likely-thatinot" that an
individual would be tortured, the United States takes into accourt the treatment ‘Jthefl_n'dmdual is

likely to recéive upon transfer, including, inter alia, the»'expreSSed{fCGmmitﬁien}‘tSf‘ of vfficials.

! The Human: ngbts Reports arethe.official State’ Department reportsdp: Congress on human rights condmons in )
inidividital countries:for a given year as:mandated by law (sections 116(d) and 502(b) ofthe Foreign Assistance Act
of 1961, as amended, -and section 505(c) of the Trade Act of 1974, as-amended). ’

5a



“from the foteign government accepting transfer. Wlhen evaluating the :adéquaeyfof‘-any .

| assurarices, Départr‘t’ient»dfﬁcials consider the:"idéntity,.poéition, or other information concerning
the.official relayiﬁg-fihe -assurances, atid;political or légal chelOpments in the foreign 'counu"y
cdncem’ed’ that would préviﬁe contéxt. (and credibility) for the assurances. provided. Department
officials may also consider U-S, diplomiatic rel_aﬁonswiihthe‘feejuntry.coneemd when evaluating
assufances. Forinstance, Departmernitofficials imay iﬁak"e ajudgment rega‘r?éﬁiig;foréign
government’s incentives and capéciﬁéS":to fulfill its assurances to the 'Uni‘fed States, including the
~ impertance to the government concerned of maintaininig good relations and cooperation with the‘ ,
United States. In an appropriate céée, the Department of State may: also: consider séeking the

‘foreign govérniment’s assurance of dccess ~Eya;;govemmeﬁtais:f:0r non:governmental entities in'the

countty concerned:to monitor the'condition ofan. individual refirned to that country, orof U:S.
Government access to-the individual for such purposes. In instances in which the United States
transfers an individual subjéct to-assurances; it would pursue any credible report and take

appropriate action if it had reason to believe that those assurances would not be, or had not been,

hotored. Wetakesenously pastpracncesbygovemments In an'instanice in which specific

concerns aboutthe treatment an:ifidividual may J;eééive cannot be:tesolyed :;s;atisfactorily,f-we-'
have in the past and would in the future recommend against transfer, consistent with ihe Unifted
States policy. |

9. The Departiment of State’s ability to seek and obtain assurances from a foreign
government depends in.pait.on the Departitient’s ability to treat its dealings with the foreign
government with dispfeﬁon. This is:especially the casé with respect {0 issues havingfto'db':wi’ehz

detainees at the Guantanamo Bay Detention Facility. Consistent with the diplom&ti‘dsensiiivﬂies
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7
thiat surroiind the Dejﬁam;em‘"s:?ﬁ‘dmmuﬁicaﬁéns'with,:.férei,gn‘ gévemments‘ coneerning
allegaﬁdﬁé‘~'reiati‘ﬁg,,ftb tortire; the ‘Dep‘a:i_‘.ﬁﬁehtﬂlcif ‘State does:not unilaterally make public the-
specific assurances.or-other precautionary:measures. obt&ined}fin:()rc}ier ’.torsﬂaveidfthe chi-l‘l-ihg
effects of making such discussions public and the possible damage to our aBiIity to coh’duqt

foreign rélations. Seeking assurances'may be seen as raising questions about the requestinig

‘State”s institutions-or commiitmient to the rule-of law;- even in cases where the assurances are

htthe issue for ‘theﬁcouﬁtljy;cénc‘erﬁed -and sa'ﬁsfy"the Department that the

‘country is aware:of the concerns raised and:is:ina position‘to-undertake a commitment-of’

humane treatment of a particular individual. There also may be circumstances where it may be

important to proteét sources of information (sueh as sources within a foreigh government) about

agovernment’s willingness of-capability to:abide by assurances concerning humane tréatment or

~re‘l‘evan't._int.emat'ii?ona'lazobliga’éibns.

10. Ifithe Department were réquired:to disclose otitside appropriate Executive branch

channels its communications with a foreign government relating to particular mistreatment or

‘torture concerns, that governmeiit, as well as other governments, would likely be reluctant inthe

future tor Gommunicate frankly with the United- States concerning such issues. I know from
experience that the-delicate diplomatic-exchange that is often required in these sensitive contexts
canniot oceur effectively exceptiin a confidential setting: - Later review'in apubhcfonnnof the
eparmnérit’s dealings with a particular forei:gn;gm'remm(ant regarding Guantanamo detainee
trafisfer matters would fserioﬁsly .uﬁdernline our ability to‘investigate :allégaﬁons of mistreétmsnt .
or torture that come to our attention-and to re,ach—:‘-acceptable.= accommodations with other

governments to address those important-concerns.
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11. The Department’sirecommendation concetring transfer reliestheavily on thie facts and

analysespmvxdedbyvanousofﬁcesmt the Departmet, including its Enfibassies.
Confidentiality is often esseitialito énsuré that the advice and ahaizysi’s-:p;%diﬁﬁed by these-offices
are useful and informative for the decision-maker. If those ofﬁ'ces are expected to provide
candid and useful assessments, they nonnally need to know that their reports will not later be
publicly- dlsclosed or brought to:the attention. of ofﬁclals and otheis in the forelgn States w1th
which they deal 6na regiilarbasis. Such diselsure ¢ould chill important sources of infoimation
and could interfere &vith.rthe;ﬁaﬁility- of our foréi@mrel‘éﬁcﬁs i)ersonnc‘HO interact efféct'i}vely': wﬁh
forei-g-;l State officials. |

12. The Executive Branch, and in particular the Department of State, has the tools to

obtain and-¢valuate- assﬁrances.df hun:i‘an‘éa-ﬁ*éahnent', o make recommendations about whether

transfers.can

Iﬁé‘c}é!ébﬁs}ifstent, w1th Us. g‘averfnmen‘f@f'dl;igy on humane treatment, -:andi‘where
,appropnate to followup with recelvmg govemments on compliance with-those assuranices. The

_ Department of State has used these tools in the past to facilitate transfers in a responsible manner
4 th'at:comports with the-'poliéie's-:descfi‘bed herein. Judicial review of the diplomatic dialogue
between the U.S. Government and othet governments conéenﬁng-.the terims 6-f‘trans‘fe,r,, orof 'vth'e‘.
ultimate decision to effecta transfer to a given:country, risks undermining the abivlfify of the U, S
Government to:speak with-one voice on Guantanamo-transfer issues. This is critical as we
contimje to seek to reduce the _num‘ber'of detainees in the Guantanamo detention facility and

meve toward the day when the facility can be:closed altogether.
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I declare under the _penaity of perjufy‘that-ithe foregoing is true and correct.

Executed on November 25, 2009.

Daniel Fried:
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1, Demis] Fried, pursuan:io 28 TLS.C. § 1748, hevdby declare.and say as follows: -

1, Thnve besn the Specigl Bavoy for the-Closure of'the Guamtanamu)&ﬁy Tetention
Basilfy :sinkze*acoa’fxﬁng'my'app@immm*&ﬁiv{ﬁy41'5- 2009, In ty-sapacity e Bpscia Bnvoy, |
engage in dmlomatw dialogue with foreign govemments voncerming the mpn‘matmn anﬁ/or
repetflement of individuals who are dotained at the U.S, detention facihty at Guanmnmno Bay,
Cubra. My position was establmhed in order to intensify diplomatic efforts to m&ngc forthe
r@pmtmatmn or resettlement of indivitluals approved for such disposition unelar the review
pmwdmesnstablmhed by Executive Order 13,492, which was signed by Presifent Dhama en
Janmary 22, 290‘9‘. Priorto accepting this appeintment, 1 was the Dapmem o Blate’s Assistant
Seerétary for European and Eurasian ‘Afiaivs from May, 2(3)0‘5‘-May, 2009 it the Bpesial |
Assiétant to the President and NSC Senior Director for European and Firastan Affairs from
Januery, 2001-Meay-2005, 1-also served as Ambaasé.dor- to Peland from 1997-2000 and prior to
fhat,m vamus posts af the'State Dapm’cmpm;, gl overgeas posts, and at the MEC star’cmg i 1977,
This deplaratien is submitted in sqppart of the Govamment’s motion to vacate the mjmnemons
barr..mg the Government from repatriating [l Algerian riationals -— :

S T S Ry

bin Mohammed (ISN 311); Abdul Aziz Naji (ISN 744) - 10 Algeua For the roBBONE duseussed
below, the injunction in this case places an ma.ppropnata obstacle in the way of U.S. tvovcmmem
- diplomatic efforts aimed at transforring these detainees to their country of nationality.

2. As Bpecial Bnvoy, my primary task is to implement the maission set forth in Executive

. Order 13,492 of finding dispositions for individuals who are approved for repatriation or

10a



‘ sfer- seourzty and past»tmnsfé_ u ftncatment, mcludmg“ch peliey thet: “ch U&S

past

Gmwsr«mmant will n@t’wansfer mdmduals 10 ucmnmes where lt ‘has dewmmadvthm fhey are mote

R 5 be rapamated te then country of natlonahty c@nmstent wﬂ;h ourpo]imes on pesi—ﬁ:ansfer

hummae treatment. In makmg thiis determination, the Depamnem -of. State Hins taken fnio acoount

mdmduals in 2 mmmer moansmtent wﬂh its obhgzzhons undar the Conventmn Agamst Tmrture |

ond ;amgrz.'CmeL;~-lnh\man,-: arDegtadmg T zaatment or Punishment (which imchades prehibitions

: Guanmnamo Bay detainees withm the State Departm' i, 1
in.aFfoct, s E




nams cifﬂxc. Algbman mtxcmalq &t issue hsrc, wehave conmdersd a varmy w’F m‘.ﬁwm‘amm,

imluﬁimg sribxmssxens We have reoerxved o dmﬁ ﬁmm ocunsel sepresenﬁng ﬂm em’f 'ws, to raacah




. wiitih such concermns. are addréased;




- Dauie] Priefl




